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District 10 - City of Pouglkeepsie

Jeter-Jackson

District Last Name Present Absent Present/Late
District 13 - Towns of LaGrange, Union Vale, and Wappinger Bolner ; /
%
District 3 - Town of LaGrange Borchert l/
District 19 - Towns of North East, Stanford, Pine Plains, Milan Cooper /
District T - Town of Poughkeepsie Doxsey /
District 6 - Town of Poughkeepsie Flesland /
District 18 - City of Beacon Forman /
District 14 - Town of Wappinger Goldberg I/ﬂ
District 2 - Towns of Pleasant Valley and Poughkeepsie Horn /
District 21 - Town of East Fishkill Horton /
District 22 - Town of Beekman Hutchings /
District 15 - Towns of Poughkeepsie and Wappinger Incoronato /
v
V.

Distriet 25 - Amenia, Stanford, Washington, Pleasant Valley Kelsey
District 7 - Town of Hyde Park Kuffaer ,// P
Bistrict 16 - Towns of Fishkill, East Fishkill and City of Beacon MacAvery o
District 17 - Town and Village of Fishkill Miccio / y
District & - City and Town of Pougitkeepsie Reolison l/ y
District 5 - Town of Poughkeepsie Roman / P
District 4 - Town of Hyde Park Sadowski, Jr. ‘/
District 24 - Towns of Dover and Union Vale Surman ‘/ /
District 23 - Town/Village of Pawling, Beekman and East Fishkill Thomes / /
District 20 - Town of Red Heok Traudt / 2
District 11 - Towns of Rhinebeck and Clinton Tyner / i
District 12 - Town of East Fishkill Weiss '// /’
District 9 - City of Poughkeepsie White /
Present: _ Total: ﬂ G
Absent: v
Vacant:

Date: 121711



Special Board Meeting
Dutchess County Legislature
Public Hearing
on the
Tentative 2012 Budget
Bardavon 1869 Opera House, 35 Market Street, Poughkeepsie, New York

Thursday, December 1, 2011

Chairman calls the meeting to order at 7:00 pm

Clerk calls the roll;

PRESENT: 25 Bolner, Borchert, Cooper, Doxsey, Flesland, Forman, Goldberg,
Horn, Horton, Hutchings, Incoronato, Jeter-Jackson, Kelsey,
Kuffner, MacAvery, Miccio, Rolison, Roman, Sadowski, Jr.,
Surman, Thomes, Traudt, Tyner, Weiss, White.

ABSENT: @

QUORUM PRESENT.

Pledge of Allegiance to the Flag.
Clerk read notice of public hearing.

Chris Silva, Director, Bardavon 1869 Opera House thanked the Legislature for their
continued support and funding the Arts.

Leah Feldman, Project Coordinator of Universal Response of Domestic Violence at the
District Attorney’s Office and Chairwoman, Citizens Advisory Committee on Domestic
Violence spoke regarding the need for funding for domestic violence programs and
requested that it continue.

The following individuals spoke in support of restoring funding to the Dutchess County’s
Family Court Assigned Counsel Plan - 18B:

Paul Weinberger

Rebecca Valk




Honorable Joan Posner, Family Court and Acting Supreme Court Judge (Report of the
18B Committee Concerning the Advisability of Creating a Public Defender System in
Dutchess County Family Court — Attached and made a part of these minutes.)

Stella Isaza
Honorable Valentino Sammarco, Family Court Judge.

Lisa Rubenstein, Family Court Attorney, member Citizens Advisory Committee on
Domestic Violence

Laura Bachensey president Mid Hudson Bar Association and member of Grace Smith
House

Heather Kitchen urged the Legislature to support the 18B Plan in Family Court.

Amy Brenner, resident Wingdale, New York requested a moratorium on foreclosures.
She further stated that she would like the County to stop doing business with Bank of
America and JP Morgan Chase.

James Tremblay, resident of Poughkeepsie requested the County remove its money from
Bank of America and JP Morgan Chase and do business with smaller banks located in
Dutchess County. He further spoke against the Mental Hygiene layoffs. He further
added that he would also urge everyone’s support of Occupy Poughkeepsie.

Eli Kassimer, Stormville, New York and Occupy Poughkeepsie requested a moratorium
on foreclosures. He further requested that the Legislature encourage Governor Cuomo to
institute the millionaire’s tax.

Renee Fillette, Director, Grace Smith House thanked the Legislature for funding and
support.

Linda Marston-Reid, Director, Dutchess County Arts Council thanked the Legislature for
not reducing funding to the Arts.

Kathy Sheehan member Coalition on Elder Abuse of Dutchess County spoke on the
importance of protecting elders from abuse, neglect and exploitation and to preserve the
quality of their lives. ‘

Jody Miller, Director, Mediation Center stated that even with the loss of funding last year
and being reduced by 20 % , which means that our office is closed on Fridays, we are still
working through mediation to reduce court appearances and we hope that the Legisiature
sees the value of our program.

Mary Rich, Program Coordinator Mental Health of Dutchess County thanked the
Legislature for the continued funding of CASA.




Peter Berasi long-time East Fishkill resident and volunteer to Cooperative Extension’s
Environment and Energy Program asked for the $25,000 to be restored to the energy
program from $85,000 back to $110,000.

Shaun Chesley, resident Town of Poughkeepsie and employee of the Department of
Mental Hygiene spoke on how over the last thirty days he had been trying to convince the
Legislature to stop the layoffs of 22 members of the Department of Mental Hygiene.

Linda Keech, Executive Director, Dutchess County Cooperative Fxtension. (Comments
attached and made a part of these minutes.)

Jim Dewitt resident Dutchess County requested that all 22 Mental Hygicne positions be
restored.

Almerin O’Hara resident of Dutchess County spoke on restoring the layoffs to the
Department of Mental Hygiene.

John Campbell urged restoration of the Mental Hygiene positions.

Liz Piriano President Dutchess County Unit of CSEA urged restoration of 22 jobs being
deleted in the 2012 budget in the Department of Mental Hygiene.

Carol Madrid spoke against the budget cut to Hudson River Housing.

Joan Crawford Deputy Family Director for Family Services thanked Legislature for its
continued support.

Constantine Kazolias, 47 Noxon Street, Poughkeepsie, New York spoke against hydro-
fracking. (Comments attached and made a part of these minutes.)

Kelly Bilyou, employee, Dutchess County Mental Hygiene Department, urged the
Legislature to restore the 22 jobs in the Department of Mental Hygiene.

Edward Tucker resident Town of Wappinger spoke to restore the 22 jobs in the
Department of Mental Hygiene.

There being no one else wishing to speak the Chairman declared the public hearing
closed.

Meeting adjourned at 9:00 pm.
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REPORT OF THE 18B COMMITTEE CONCERNING
THE ADVISABILITY OF CREATING A PUBLIC DEFENDER SYSTEM IN
DUTCHESS COUNTY FAMILY COURT

BRIEF HISTORY OF THE ISSUE PRESENTED

For many vears indigent litigants appearing in Dutchess County Family Court have been
represented, as required by law [see attached Appendix for relevant law], by private attorneys,
assigned by the judges under Article 18-B of the Gounty Law. The attorneys have been paid from
County funds with some supplementation from the State.

During the 2011 budget discussions a proposal was advanced by the Dutchess County Public
Defender [hereafter Public Defender] to utilize the services of his office to handle 60% of the
caseload in the Dutchess County Family Court. His proposal would replace at least a portion of the
private attorneys who had been assigned to represent indigent adults in matters pending in that
court. The Public Defender proposed that such a plan would decrease the overall cost to the
County for providing indigent legal services by approximately $500,000 per year. Largely because
the plan advanced by the Public Defender had not been adequately discussed with and reviewed
by the stakeholders involved and because it was unanimously opposed by the Family Court Judges,
that plan was ultimately rejected.

The Public Defender has again advanced a similar plan for the 2012 budget year. In order to
permit an ifnformed decision by the Legislature and to obtain as much input and discussion as
possible regarding efficacy and impact of utilizing such a program in Dutchess County, Chairman
of the Legislature, Robert Rolison, appointed a diverse committee to examine all aspects of the
proposal. Chairman Rolison requested that I, as a retired Judge of the New York Court of Appeals,
chair the committee and submit a report of its findings for use during the 2012 Budget Hearings. '
The other committee members, listed in alphabetical order are:

Damian J. Amodeo, Retired Dutchess County Family Court Judge
Thomas N. Angell, Public Defender

Jim Coughlan, Comptrolier

Susan Flynn, Principal Court Attorney to Judge Posner

Meryl H. Guzman, Court Attorney Referee

Cynthia Kasnia, 188 Counsel

Ronald McGaw, Attorney and former Poughkeepsie City Court Judge
Kelly Myers, Principal Court Attorney to Judge Sammarco

Peter A. Palladino, Chief Clerk, Dutchess County Family Court

Joan S. Posner, Dutchess County Family Court Judge '
Valentino T. Sammareo, Dutchess County Family Court Judge

Jonah Triebwasser, President, Magistrates Association, Town Justice
Dennis R. Vetrano, Jr., 18B Counsel and Attorney for Children

Janna Whearty, Executive Director, Dutchess County Bar Association
Rebecca Valk, Board President of the Dutchess County Bar Association
Wayne R. Witherwax, Principal Law Clerk to Judge Stephen L. Greller
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Present, but non-voting members were John Forman, County Legislature liaison, James M.
Fedorchak, County Attorney, and Michael Ellison, Assistant to Mr. Rolison,

The full committee met in formal session on June 2, August 2, August 24, and September 30, 2011.
Additional sub-committee meetings were held at various times and places.

CONCLUSION, IN SUMMARY

After considerable research and discussion, it is the consensus of the committee, by an
overwhelming majority {15 out of 16 voting members) that the Public Defender’s proposal will not
save the County money and cannot be implemented, as proposed, without significantly sacrificing
the quality of services now provided to indigent litigants in Family Court under the existing 18B
system. Considering all the factors presented, the Committee concludes that in all likelihood the
proposal would, in the long term, actually cost the County more money than the current 18B
system,

The Public Defender also offered a hybrid proposal which would utilize, on an experimental basis,
a more limited number of Deputy Public Defenders in Family Court. The Committee is also
opposed to any experimental program because that would not provide a fair and accurate
assessment of the efficacy of implementing the original, more expansive plan, and would unfairly
handicap one or more of the Family Court Judges in the operation of the court.

Here, in summary, are the reasons for the Committee’s conclusions:
A. The Public Defender’s plan is not feasible.

B. Critical details of the Public Defender’s plan— such as construction and expansion
costs - have not been presented.

C. The Public Defender’s plan is premised on figures, information , and assumptions
that are neither accurate nor reliable.

D. The Public Defender’s office has little or no experience as to the operation and the
requirements of Family Court.

E. Implementation of the pmposed plan may indeed result in increased cost to the
County.

F. Cost saving measures recently implemented in Family Court have significantly reduced
18B expenses.

G.  The County Comptroller opposes the proposal, concluding that it would not save the
County any money.
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DISCUSSION

What follows is a summary of the Public Defender’s proposal and the comments advanced
by the various committee members and others present during the sessions held by the
committee.

THE PUBLIC DEFENDER’S PROPOSAL

The Public Defender proposal will once again come before the County Legislature for
consideration for the 2012 budget year. It would create a separate Public Defender Family
Court unit, consisting of three Senior Deputy Public Defenders and three entry level Public
Defenders, with a support staff of three additional administrative assistants. These six
attorneys would, under the proposal, be able to handle sixty percent (60 %) of the Family
Court caseload presently being represented by 18B counsel. The Public Defender contends
that his proposal would provide the same or even greater quality of service to indigent
litigants appearing in Family Court, and would save the County $500,000. The proposal is
based on his examination of local Family Court operations and the operation of Family Courts
in other counties with similar caseloads, which have implemented similar plans {see Exhibit
“A” for details]. The Public Defender’s proposal was submitted on September 28, 2011 in
response to a September 15, 2011 memorandum of committee member Ronald McGaw, Esq.
[See Exhibit “B-2”], which asserted that the Public Defender’s general proposal would not
save the County any money.

- DUTCHESS COUNTY FAMILY COURT
ITS JURISDICTION AND COMPOSITION

In order to better understand the impact and effect of the Public Defender’s proposal, it
would be helpful to understand the types of cases handled in Family Court and, more
specifically, how those cases are handled in the Dutchess County Family Court.

A) Jurisdiction and Types of Proceedings: [see attached Appendix for statutory
and constitutional authority] :

B} Composition: At present, the Dutchess County Family Court has three judges:
Peter M. Forman, Valentino T. Sammarco and Joan 8. Posner. In addition, there are
two Support Magistrates, Elaine Greenblatt and Steven Kaufman, each of whom
handles support and paternity proceedings and a Court Attorney Referee, Meryl H.
Guzman, who handles permanency hearings regarding children in foster care as well
as the initial requests for Order of Protection in domestic violence cases. The Chief
Clerk of the Court is Peter Palladino.

Currently there are six full-time parts operating simultaneously in the Family Court.
In addition to these six parts, matters are also scheduled in the Integrated Domestic
Violence Court, the Family and Juvenile Treatment courts and for conferences with
the three Court Attorneys for the Judges. The Court Attorneys each have their own
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independent “Conference Calendars” which require the presence of the attorneys.
These conference calendars are an essential part of the Family Court and help to
resolve cases, reducing costs and trial time.

C) Caseload: In 2010, there were a total of 15,210 petitions filed, including the
number of permanency planning hearings conducted by the Court Attorney Referee.
It is predicted that there will be no appreciable difference in the number of filings
between 2010 and 2012 for typical attorney assignment case-types.

D)  The Assigned Counsel Process: There are presently 61 lawyers who now take
assignments from Family Court Judges. These attorneys perform a variety of legal
services for clients and appear before the Judges, Support Magistrates, the Court
Attorney Referee, and at conferences with the Court Attorneys for the Judges. These
same attorneys also represent clients in an Integrated Domestic Violence part in which
Judge Posner hears criminal cases transferred from criminal courts as well as
matrimonial actions along with the Family Court petitions. Judge Forman also
manages a Family Treatment part in which assigned lawyers appear.

The assigned lawyers are compensated at the rate of $75.00 an hour for both in-court
and out-of-court services provided. Significantly, these attorneys are otherwise
responsible for all of their own overhead, medical and malpractice insurance and
other office and administrative expenses.

E) Eligibility and Criteria for Assigned Counsel: When applying for assigned
counsel, an individual completes a financial affidavit, which is reviewed by the Judge
handling the case and financial eligibility is then determined by the Judge .

With the approval and consent of the prospective client, the Judges have also been
issuing orders for a contingent assignment of counsel, requiring that the client
reimburse the County for the cost of representation where the Judge determines that
the client is not indigent but cannot afford the costs associated with retaining private
counsel or does not have sufficient assets to pay a retainer fee and the like. If the
individual does not consent, counsel is not assigned. The Court reviews the litigant's
financial circumstances throughout the proceedings so as to be able to make ongoing
adjustments. It has been the responsibility of the County to collect these fees when
the case ends. However, it does not appear that the County has ever followed through
with the reimbursement process. :

COMMITTEE CONCLUSIONS AS TO
THE PUBLIC DEFENDER’S PROPOSAL

A. The Public Defender’s Plan is Not Feasible

The three experienced, currently sitting Family Court Judges, and Judge Damian Amodeo,
a former Family Court Judge with twenty years experience on the Family Court bench and

Page 4 of 13




nearly 20 additional years of experience as law secretary [now court attorney] to four other
Family Court Judges, as well as the Family Court lawyers on the Committee and
representatives of the Dutchess County Bar Association, have all stated categorically that such
a proposal will fail. The Family Court Judges have stated in Exhibit “B(1)” that thirty percent
(30%) is the portion of the total caseload which the Public Defender could more realistically
handle under his proposal [Exhibits “B(1)” (the Family Court Judges’ response, and “B(2)”
( the McGaw memorandum) are both attached].

Most Family Court cases have at least two parties. Accordingly, the Public Defender could
only represent one party without creating a conflict of interest. The other party, if eligible,
would be still have to be represented by 18B counsel. The deputy public defender would be
expected to perform the same services as 18B counsel, which include not only appearing in
court but also conferring with the client, opposing counsel, court personnel, prospective
witnesses, performing legal research, preparation of documents, trial preparation and
attending Court-mandated case conferences.

The Public Defender has not submitted a coherent and comprehensive written study or plan
to demonstrate how six attorneys and support staff could possibly represent sixty percent
(60%) of the caseload, while still maintaining the current high quality of service. As noted
above, there are six Family Court parts in regular and simultaneous operation at any given
time. In addition, when court is in session many of the attorneys, who are not actually in
the courtroom, are conferencing cases with their clients, other attorneys, or with each judge’s
court attorney. A single deputy public defender assigned to each Judge’s part - as is being
proposed by the Public Defender - simply would not be able to handle this process without
bogging down and causing serious and costly delays for the entire Family Court operation.

One of the crucial questions that has gone unanswered is how the attorneys in the proposed
new unit will ever be able to see their clients and properly confer with them outside of court.
A perusal of the 18B vouchers submitted to the County show there is an average of twice as
many hours devoted to legal work outside of court compared to in court time. If the deputy
public defender assigned to any given part is in the courtroom all or most of any given day,
there would be no time to meet with the clients and also do all the other tasks regularly
expected of any attorney to properly handle a case.

After considerable research and obtaining statistical information from many county indigent
service providers, Janna Whearty, Executive Director of the Dutchess County Bar Association,
submitted a report indicating that the operation of Dutchess County Family Court is unique
compared to other counties by insuring that the best representation is provided to every
indigent litigant. Her report concludes that it would take a minimum of ten (10) public
defenders to cover sixty percent (60%) of the caseload based upon the minimum number of
hours required, as compared to attorneys in private practice who often work into the night
and on weekends.

The report also found that sixty percent (60%) of the hours billed by assigned counsel in
2010 amounted to 15,820 hours and that six attorneys working 40 hours per week for 52
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weeks amounts to 12,480 hours. That would leave a deficit of 3',340 hours of work which
could not be performed during normal working hours. This would obviously compromise
quality, at no cost savings. The report of the Dutchess County Bar Association is attached as
* Exhibit “D”. '

B. Critical Details of the Public Defender’s Plan
— such as construction and expansion costs -
Have Not Been Presented

The Public Defender has not provided committee members with information regarding the
location and configuration of the proposed new Family Court unit. These are very critical
elements of any plan.

It is crucial to know where the waiting, child care, and conference areas will be located, as
well as the type of security proposed, to ensure the safety of the litigants and children, among
other considerations.

In addition, the quarters utilized by the Public Defender’s Office are already over-crowded.
The question of where six additional deputy public defenders, three additional support
staffers, as well as new meeting and waiting areas necessary to accommodate the privacy,
security, and other needs will be located is unaddressed.

The layout of any new office will be expensive. It must ensure that civil litigants are kept
separate and apart from criminal defendants who are charged with, or have been convicted
of crimes including robbery, assault, other domestic violence crimes and child -abuse.
Domestic violence and other victims must be reassured that they will be safe at the Public
Defender’s office. '

Not fully disclosed are the detailed costs the County will incur as a result of establishing a
new and significantly different unit and management of the Public Defender’s office. We do
not know the actual cost for capital expansion and improvements, rent, maintenance,
security, operating costs including utilities, books, computers, expert witnesses, transcripts,
appeals, social workers, mental health workers and legal malpractice insurance. It will be
high and will substantially offset any possible gain. For example, under the proposal there
would be three senior level attorneys added, plus three entry level attorneys, presumably at
a much lower pay scale. The real costs will undoubtedly escalate when those entry level
attorneys advance on the pay scale- as they inevitably will, unless we anticipated that they
will be replaced with entry level, inexperienced attorneys to keep the costs down. The Public
Defender has already stated that the pension share paid by the County for each employee has
increased over last year. The cost of the new County employees can only increase each year
while the fee for assigned counsel will remain at $75.00 per hour for the foreseeable future.

The Public Defender states that administrative, investigative, and social work functions would

be in kind expenses provided by currently employed staff. Additionally, when questioned
about coverage for vacation and leave time, the Public Defender stated that the criminal
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lawyer staff of fifteen can be “cross-trained” to handle Family Court matters when the Family
Court lawyers are sick or on vacation. The two offices cannot and should not be mixed. This
latter proposal creates a myriad of potential problems with conflicts and victim safety and
emotional well-being, all of which have neither been fully explored nor adequately addressed.

Unless the present Public Defender Office is overstaffed — and there is no such contention --
it is implausible that other attorneys on his staff could pick up any shortages in the Family
Court. In addition, if cross-coverage were to be considered, then the cost of the employees who
would work in Family Court would have to be added to the expense of the Family Court unit
and subtracted from the criminal side. Requests for further staff expansion would inevitably
follow. ' :

There are simply too many unknowns in the Public Defender’s proposal, for which the County
would be allocating as much as one million dollars ($1,000,000) for the new program. No
money should be allocated for this purpose without a written, comprehensive plan showing
the feasibility and reliability of the proposal, as well as all the County costs attributed to same.

C. The Public Defender’s Plan Is Premised On
Figures, Information, and Assumptions About
Family Court That Are Neither Accurate Nor Reliable

In a memo received on September 28™ 2011 (Exhibit “A™), the Public Defender relied on
vouchers submitted by 18B attorneys in determining the per case cost for legal counsel.
However, while well intentioned, these figures, using Family Unit numbers, cannot be used
as an accurate basis for the per case costs used in the calculations presented by the Public
Defender. The Family Unit Number is a file number, not a case number. To accurately
determine how many actual cases a single voucher submitted represents, it would be
necessary to examine each Docket Number, one of which is assigned to the individual and
multiple petitions filed in a particular case. As Judge Amodeo pointed out, many years ago,
the then Comptroller requested that vouchers be submitted using only the Family Unit
Number to simplify and expedite processing and payments. Accordingly, in 2010 the true cost
of each 18B case was $307.00 and is projected to be $251.00 in 2011, and not the $816.00
stated by the Public Defender.

In 2010, the Public Defender advised the legislature that Albany County was similar to
Dutchess County in population and in the number of cases handled in Family Court by its
three Judges. The Public Defender’s reliance on using Albany County as the example for
Dutchess to follow was misplaced. Interestingly, in his latest submission the Public Defender
did not include Albany County in his statistics but used other counties. As we later learned,
the Albany County figures were unreliable because that county had not filled several positions
in its Public Defender’s Office, due among other things, to a hiring freeze. Meanwhile, the
18B attorneys continue, at an increasing rate, to be used in Albany County to represent
indigent litigants in Family Court.
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D. The Public Defender’s Office Has Little Or No Experience
As To The Operation And Requirements of Family Court.

As noted in this report, the counties which the Public Defender has studied and advances as
close to or similar to Dutchess County are operated in a manner significantly different from
the manner of operation utilized in Dutchess County Family Court. This fact has been
confirmed by other attorney members of the Committee who have regularly practiced in some
or all of the Family Courts in the counties mentioned by the Public Defender in support of his
proposal. Accordingly, many of the premises upon which the Public Defender bases his
proposal are not a reliable measure of how the proposed plan would work in Dutchess
County.

Family Court matters are emotionally charged, constantly evolving and involve numerous
issues, many of which change on a daily basis. The need for experienced and knowledgeable
attorneys is essential for the prompt and efficient resolution of these very personal matters.

The Family Court Judges strongly feel that the Public Defender’s proposal is not based on
adequate consultation with domestic violence victims and their advocates, concerning their
views on being represented by an office that typically represents criminal case defendants in
- homicides, child abuse, assault, and sexual abuse cases.

E. Implementation of The Public Defender’s Plan
Would Likely Result in Increased Cost to the County

At present, the assigned lawyers work out of their private offices and handle all of the
assigned counsel cases. Because the six deputy public defenders can not realistically handle
sixty percent (60%) of the caseload, then 18B lawyers will continue to be needed to provide
adequate, legally required indigent representation in Family Court. When all the actual costs
are considered in order to open and operate the new County office, including salaries, benefits
and the like, coupled with the cost of ongoing 18B assigned counsel, the County may very
well pay out an extra $500,000 to $1,000,0000 over the present 18B budget.

The Public Defender’s plan can only be more costly in the first year, considering the major
transition that must occur. The proposal does not acknowledge the first year’s fransition costs
as 18B attorneys will continue working on cases while the new attorneys are hired, trained,
and located into new offices. Since attorneys cannot be changed during the pendency of a
matter absent extreme circumstances, in most instances the 18B attorneys will remain on all
the pending matters and the new attorneys would be assigned to new matters not involving
the same parties being represented by 18B lawyers.

Undeniably, the cost of any new County employee can only increase each year, particularly
with increasing costs of medical and malpractice insurance as well as pension costs, not to
mention the growth of office personnel. On the other hand, the fee for assigned counsel will
remain at $75.00 per hour for the foreseeable future.
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Moreover, the County pays out substantial sums for children in foster care, including the cost
of housing, medical, dental, and other services. Every extra day a child is in foster care the
expense grows. The importance of having skilled and experienced lawyers representing the
~ parties who have their children removed and placed in foster care, cannot be overemphasized.
The more quickly these types of matters are resolved and a child is returned to a parent, the
sooner the County will realize a reduction in its overall foster care obligations. An additional
consideration is the fact that federal law, with minimal exceptions, requires that DSS file a
petition to terminate a parent’s rights if the child remains in foster care for 15 out of the most
recent 22 months regardless of whether the underlying neglect matter has been resolved. If
the County does not adhere to these requirements, it is at risk of losing Federal funding for
foster care expenses. Thus, time is of the essence in resolving cases involving children in foster
care.

F. Cost Saving Measures Already Implemented in
Family Court Have Significantly Reduced 18-B Expenses

The Family Court Judges submitted a memo, Exhibit “E(1)”, which shows all the cost-saving
measures that have been taken to reduce cost of 18B representation. So far this year the cost
of 18B representation is under budget. Among the cost-saving measures being utilized are
enhanced use of mediation and the utilization of mediation at an earlier stage of the
proceedings, in an effort to shorten the length of time a proceeding is pending. Case
conferences among the attorneys are being mandated between Court appearances to help
resolve cases. In addition, among other things, greater scrutiny is being given to the eligibility
- of prospective 18-B clients and stricter guidelines have been implemented for the amounts
which will be allowed for various types of legal services provided by 18-B attorney.

G. The County Comptroller Opposes the Public Defender’s Proposal

As someone highly sensitive to costs and savings, Dutchess County Comptroller, Jim Coughlan,
a member of this Committee does not support the Public Defender’s plan because it has not
been demonstrated that the proposal will save the County money, and because the plan may
not meet the requirements of representing Family Court litigants. The Comptrolier also
recognizes that the Family Court administration has recently put into place new, cost saving
measures that have already resulted in a significant reduction in 18B expenses for the County.

We ask that the legislators review all of the attached exhibits for specific details.
CONCLUSION:

The Committee reviewed all documents submitted and heard comments from the members as

well as non-members who were invited to speak. The Committee consists of 16 members.

“Only the Public Defender supports the proposal. While he no doubt does so in good faith,
every other Committee member disagrees and concludes that the present system works well;
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that the proposal will not preduce any savings; that the County will in all likelihood incur more
expenses than the present 18B budget; and, the quality of legal services will be significantly
diminished.
Respectfully submitted,

Albert M. Rosenblatt
Chair
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APPENDIX

Family Court Act (FCA) §262:

For those unable to pay, FCA §262 requires such assignment for a:

person answering a charge of child abuse or neglect under FCA Art. 10;
parent in a permanency hearing for child placed outside the home;

person bringing a petition involving violation of a minor in foster care;
person bringing or answering a petition in a family offense proceeding;
person answering a petition in any proceeding involving guardianship under
a Permanent Termination of Parental Rights, Adoption, Guardianship and
Custody;

person having physical or legal custody of a child in a (a) Child protective
proceeding; (b) Permanency Hearing for a child placed outside the home(c)
a proceeding under §358(a) (Foster care children) or §384(b) (Guardianship
and custody of destitute or dependent children) or a §384(Guardianship and
custody of children not in foster care); and (d) non-custodial parent or
grandparent served with notice under Social Services Law §384(a)(2)
(Transfer of care and custody of children);

parent in a custody dispute;

person facing certain types of contempt charges;

person opposing an adoption; '

person resisting paternity;

There is also a catch-all provision authorizing the assignment of counsel when
required by a Federal or State constitutional provision [FCA §262(b)].

Any order of the assignment of counsel is a County charge pursuant to County Law §18-B
of the County Law §722-e.

Family Court Jurisdiction:

The Family Court exists by virtue of Article 6, Section 13 of the New York Constitution, by
“which the court was created, in 1961. Judges are elected for ten-year terms. By
constitutional provision, the court has original jurisdiction over:

juveniles (neglected, delinquent, dependent)

custody

adoption

support

establishing paternity

spousal conciliation

offenses between family and household members, as well as intimate
partners
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More particularly, under the Family Court Act, the Court has jurisdiction over:

o Disabled or handicapped children (I'CA §231, 232)
. Juvenile delinquency (Article 3)
. Support proceedings (Article 4)
° Paternity (Article 5)
. Custody and Visitation (Article 6}

e Termination, Guardianship, Adoptions (Article 6)
. Persons in Need of Supervision (Article 7)

. Family Offenses (Article 8)

. Conciliation (Article 9)

. Abuse and neglect proceedings (Article 10)
Orders of Protection:

The family Court may issue Orders of Protection (FCA §154-b) in most of these
proceedings.

Attorney for the Child:

Recognizing the multitude of instances in which legal representation is necessary, the Court
is authorized to appoint attorneys "for the child" (FCA §242) with compensation
determined pursuant to FCA §245).

Auxiliary service include:

. medical and psjfchological examjnﬁti_on capacities (FCA §251)
. probation services (FCA §252)

Support Magistrates:
The Family Court also functions by means of Support Magistrates who hear, determine and

grant relief in support and paternity cases (FCA §439), and with Support Collection Units
(FCA §221, with whom banks and employers must cooperate (FCA §228, 229).
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ATTACHED EXHIBITS

Exhibit “A” Proposal of Public Defender received on September 28, 2011,

' submitted in response to Attorney Ronald McGaw’s Memorandum.
Exhibit “B(1)” Family Court Judges
Exhibit “B{(2)” Ronald McGaw Memorandum

Exhibit “C1, 2,3” Composites of practices of other counties
“C(1)” - Orange County
“C(2)” - Ulster County
“C(3)” - Albany/Dutchess County Assigned Counsel Comparison

Exhibit “D” Dutchess County Bar Association’s Revised Report on the Proposed
Changes to Dutchess County Family Court’s Assigned Counsel Plan
dated September 2011

Exhibit “E(1)” Money Saving Recommendations for 18B Representation in Family
Court.

Exhibit “E(2)” Money Saving Ideas Concerning the 18B System submitted by Ronald
McGaw, Esq.

Exhibit “F” Response by Family Court Judges and Staff to Memo of Tom Angel,

Esq., Acting Dutchess County Public Defender, Received on September
28, 2011.
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EXHIBIT “A”




Eesponse to_Ron McGaw’s Memorandum of September 15, 201 13

The Dutchess Coﬁnty Public Defender’s proposal to be the primary provider
of legal scrvices to qualified indigent litigants in Family Court will save Dutchess
County money, increase the quality of the legal services provided, and is similar in

“scope to the provisions made Sy neighboring counties. |
| r’Al"he key to measuring cost savings is to determine the average cost per case.
Year to Date in 2011, Dufchess County has expended $1,124,004 on approximately
1377 cases in Family Couﬁ which is an average cost of $816 per case. The 2011 |
budget proposal advanéed by the Public Defender’s Office for Family Court
representation projected ammual expenditures. of $770,571 to handle approximately
1,400 cases per yéar, for an average cost of $550 per case. This equates to $266 per -
case saviﬁgs to Dutchess County. Based on a projected 2333 cases per yeaf, the 2011
plan would have saﬂled $372,200. A

The projections .of the Budget Office are in line vﬁth a similar study recently
conducted by the Comptroller of Ulster County showing assigned counsel cost per
case to be over twice és expensive as the cost per case hmcﬁed by the Ulster Couﬁty
Public Defender. The Ulster C_oun{y Public Defender’s office is assigned to Family
Court.- Similarly,. in Orange County, which shares common demographics with
Duichess County, the Family Coqrt unit of their institutional defender, Orange
Counfy Legal Aid Society, in 2010 handled app£oximatel_y 1,500 cases at the cost of

$416 per case.

ExnBT A




The stafﬁng level of six attorneys suggested in the 2011 Public Defender
budget proposal for the Family Court unit is generous when compared with that of
other counties. Orange County has four Family Court Judges with four Legal Aid
attorneys assigned to these Courts handling 1,500 cases a year. Our proposal has six
public Defenders assigned to three Family Court Judges handling 1,400 cases per
year. Similarly, Putnam County Legal Aid Society has two part time atforneys
héndling 338 cases with the equivalent of one Family Court Judge (they have three
Judges who share the Family Court resj)onsibilities). Columbia County Public
Defender has four péﬂ fime attbrneys who handle 740 cases a year with the
equivalent of one full time Family Court Judge. The Ulster County Public Defender
.has two full time attorneys and two three quarter time aftorneys handling the
equivalent of 2 % Family Court Judges.

Dutchess County Family Court personnel continue to insist that six full time
attomeys. r"are insufficient to cover all the responsibilities in their Coﬁr‘ss. The
.experience of all our neigﬁboring countiés would speak otherwise, No evidence of
thé ﬁnsatisfactory natute of the legal representation provided by institutional
defenders in oﬁ neighboring counties has been presented to the commi_%tee. :

The 2011 Public Defender, Family Court Unit budget proposal did include the
cost of benefits, clerical staff, and other ancillary costs of running a competent law
office including training, research tools, interpretcr.s, steno & witness fees, ete. It also
included $25,000 in start np expense for computers, farmiture and other necessary

office equipment. Since the plaﬁ was to house the new staff in existing County space,

~
;




no rental costs were included, In addition, the admhﬁsfrative, investigative, and
social work functions would all be in kind expenses provided by cuﬁently employed
staff.

Quesﬁons regarding vacation and sick time are equally inapposite. The Public
Defender’s office currently has a staff of ﬁfteen attorneys. Some attorneys currently
on staff can be cross trained so as to handle Family Court cases if the need arises.

The proposal has the additional advantage of streamlining existing Family
Court procedures and saving Judges time. Currently the Family Court Judges make
all eligibility determinations. Under the proposal the Court would retain ultimate
authority to determine eligibility; ﬁowevér, all applicants for services would be

| §creened by the Public Defender’s intake sfaff uéing uniform ﬁnanciai eligibility
guideline, rather than the ad hoe process currently in use. Further, in the Integrated

- Domestic Violence Part of the Family Court the County is W
rew party. This proposal would eliminate the need for a second
attbméy since the assigned public defender would handle both the Family Court and
the criminal case. This would generate additional cost savings.

There has been a lot of discussion regarding the quality of service_s that a
Public Defender Fa'mily Court Unit would provide. Those proposing a corntinuation
of the current sys.tem have ﬁot provided the committee with any objective

measurement of the quality of the assigned counsel plan over an institutional defender

plan. |




However, the New York State Bar Association has establish@d standards for
the provision of Mandated Representation. A comparison of the current assigned
counsel plan to the proposed Public Defender plan shows the assigned counsel plan
failing to meet established standards and the proposed Public Defender plan meeting
all the standards. The comparison is as follows:

e 'The very first standard requires that the 'seiéction of the atforney to
represent any given client be done independently. Specifically,
Standard A-3 states, “The selectioz;l of the individual é.ttomey és part of

an assigned counsel plan shall be made by someone outside the court

Mﬂ order to ensure the‘ independence of counsel.” The current
systern does not meet this standard since the Famﬂy Court Judges
directly chose and assigxl counsel to every litigant. A Family Court
Pub.lic Defender Unit would provide this independence, since the
Public Defender would make the assignment ciecisions.

s A Family Court Public Defender Unit would meet standard}}i(a)
provision ow‘ewmes to litigants in Family Court
proceedings. The Public Defender’s office has a social wotker on
staff. The assigned counsel plan does not.

s Standard B-2 requires written minitmom qualifications for all attorneys
providing mandated representations. The Public Defender’s office has

written job description including minimum qualifications for all of its




atforneys. To the best of my knowledge, the Family Court assigned
counsel plan does not.

Standard F requires that all attorneys have continuing legal education
within the area they a;re providing mandated services. Continuing
legal educaﬁon attendance is monitored by the Public Defender’s
office. To the best of my knowledge, the Family Court assigned
counsel plan does not.

The Public Défender?s office morﬁtors the caseloads Qf its attorneys
and makes adjustments when necessary. The Family Court assigned
counsel plan does not monitor the total caseloads of attorneys.
(Standard G) |

The Public Defender has support services on staff (Investigators, social
workers) and é buW& Most attorneys .
in the Family Court assigned counsel plan do not have in house access
to these resources. (Standard H)

The Public Defender’s office has annual.written performance
appraisals for each of its att01;n6y5, has internal policies requiring
positive communication with clients, has an internal complaint
process, and has discipline procedires when attorney and staff are not
performing as expected. I am not aware of any similar précedures in

the Family Court assigned counsel plan. (Standards I, and J)




The only objective criteria available show the public defender proposal to be -
the quality plan.

Comments have been made regarding the potential that the assistant public
defenders hired would ilO%; have sufficient experience to provide meaningful
representation in Family Court. The recent hiring experience of the Public
Defender’s office indicates otherwise. Every assistant public defender hired Vin the
last several years at the entry level has had extensive legal experience prior to being
employed by Dutchess County. We plan to hire experienced attorneys for the Public
Defender Family Court Unit. |

In c‘onclusion, the 2011 budget Public Defender Family Court Unit plan wou}ﬁ
save money, increase the quality of servicés provided and. 1s similar to, if not more

generous, than the services provided by all of our adjoining counties.
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